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CASE OF THE MONTH 





M.D, CLEARED IN R,N, ERROR DAVIS VS. TROBOUGH 








State of Montana Supreme Ct., 7/19/61 








CASE FACTS: Mrs, Davis was admitted to St. Anne's Hospital at Anaconda, 





Montana, for treatment of injuries sustained in an automobile accident, 
The hospital record indicated that Dr, G, E, Trobough examined the pa- 
tient, had x-rays taken, and prescribed treatment for Mrs. Davis. This 
included cold and warm. packs on her right leg and ankle. On the follow- 
ing morning, Dr. Trobough was informed by a hospital supervisor that the 
patient had a small burn or irritation on the back of the calf of the 
right leg. Mrs. Davis claimed that she was burned on the leg as a re- 
sult of the application of warm packs by a nurse employed by St. Anne's 
Hospital, with which Dr. Trobough was associated. Mrs. Davis brought a 
malpractice suit against Dr. Trobough to recover for injuries allegedly 
sustained as a result of negligence in the application of the warm packs. 
The Trial Court entered a judgment, in favor of the physician, from which 
Mrs. Davis appealed to the Montana Supreme Court. 


COURT'S OPINION: The Montana Supreme Court upheld the Trial Court, stating: 





"A physician is not liable for the negligence of hospital or other nurses, 
attendants, or internes who are not his employees, if he has no knowledge 
thereof, or has no connection therewith, or if it is not discoverable by 
him in the exercise of ordinary care, or unless he is negligent in per- 
mitting them to attend the patient." THE COURT HELD THAT DR. TROBOUGH 
HAD A RIGHT TO ASSUME THAT A REGISTERED NURSE PROVIDED BY THE HOSPITAL 
HAD THE REQUISITE TRAINING AND KNOWLEDGE TO PERFORM THE SIMPLE ACT OF 
APPLYING WARM AND COLD PACKS TO THE PATIENT. Although the doctor was 
technically in charge of the nurses attending his patient, in the eyes 

of the law, he was not in such exclusive control of their behavior and 
actions as to assume responsibility for routine matters performed by a 
nurse provided by the hospital. The court was careful to differentiate 
between the situation present in this case and the operating room situa- 
tion where the surgeon is usually deemed in complete control of assisting 
nurses and therefore responsible for their negligent acts, 
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LEGAL LESSON OF THE MONTH: 











HOSPITALS AND DOCTORS LIABLE FOR NURSES' NEGLIGENCE 
The public is becoming sensitive to the frequency of unfortunate 2 
accidents that happen despite elaborate precautions taken in every hospi- 
tal. Several surveys regarding the areas of the general hospital which 


have had a high experience of accidents have demonstrated that substan- 
tially 80% of all the accidents which are sustained by patients in our 
hospitals involve the alleged negligence of nurses, This observation must 
be considered in the light of all categories of nursing personnel in the 
hospital, 








When a nurse fails to discharge her professional responsibility 
towards a patient in a manner consistent with good nursing practice, or 
when the nurse has done something in the course of her duties in the hospi- 
tal which is a radical departure from the proper nursing function, such a 
nurse may have been negligent and, if so, would be responsible for any in- 
jury resulting therefrom. Depending upon certain factors, such as the 
degree of negligence or the absence of contributory negligence on the part 
of the patient, this nurse may or may not be liable at law for her action. 
In either event, the nurse is intimately involved in the accident which has 
been sustained by the patient, and she must be prepared to defend her con- 
duct if a suit is brought against her. 
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Liability for nurses' negligence is usually attributable to the @ 
hospital in which she practices her profession. The control over a nurse's 
activities is generally regulated by the one who has employed the nurse, 

Under ordinary circumstances, the nurse who is employed by the hospital is 
subject to the supervision and control of the hospital acting through its 
designated officers and department heads. There is, however, a growing body , 
of nursing personnel, which is directly employed by physicians, such as 

office nurses and nurse-specialists. In these situations, the negligence of 
the nurse may be attributed to the physician or group of physicians which 
employs the nurse. This identification of liability flows from the legal 

concept of "respondeat superior"--a legal doctrine which holds that the em- 
ployer is responsible for the actions of his employee or agent. 


The number of lawsuits involving negligence of nurses in hospi- 
tals in recent years has had a dual effect on insurance coverage, as might 
be expected. First of all, the (1) possibility of obtaining desired cover- 
age is becoming increasingly less likely in many states; and (2) where such 
coverage is available, the premium rates are extremely high. Some nurses 
have expressed the desire that hospitals should obtain some form of group 
coverage for them to protect them in the event of negligence suits. It is 
our understanding that many insurance carriers have accommodated these 
hospitals with group policies which provide some coverage in the event of 
nursing accidents resulting in injury to patients. A prevailing hospital 
attitude that there is no obligation to protect the nurses seems to be @ 
changing in view of the commendable desire to provide certain fringe or 
bonus benefits in the hope of attracting and retaining a staff of nurs- 
ing personnel sufficient for the needs of the hosp#tal, 





CASE STUDIES IN NURSING ACCIDENTS 





NEW YORK: HOSPITAL LIABLE IN DRUG TRANSFUSION CASE 





Baidach Vs. Linden General Hospital 





CASE SUMMARY: Nathan Baidach underwent a prostatectomy at the Linden Gen- 





eral Hospital. The morning following the operation, the patient was 

given a transfusion of levophed. The patient's physician had telephoned 
the levophed order to a practical nurse, It appeared that the doctor gave 
no warning or instruction that only the resident physician should admin- 
ister the drug. Either through improper transfusion or failure to keep 
the needle in place, the patient suffered permanent arm damage. The hospi- 
tal appealed the lower court's finding, in the amount of $17,500, against 
it, but in favor of the patient's private physician. The New York Court 
of Appeals upheld the lower court and ruled that the patient's doctor had 
a right to rely upon the competency of the hospital staff. 


NURSING LESSON: The performance of para-medical procedures by nurses is 





» @ 


increasingly being brought to the attention of the courts, In the in- 
stant case, although the court was primarily concerned over the fact that 
the levophed had been administered improperly by a practical nurse who 
was the only one in attendance, it was to a great degree influenced by 
the testimony of a specialist in general surgery that it was the custom 
in practice in New York City for a physician to at least be present at the 
time that levophed is administered. Had this practical nurse notified the 
resident physician upon receiving the telephone order, this lawsuit might 
have been avoided, 
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TENNESSEE: $15,000 JUDGMENT IN SPONGE COUNT CASE 








Rural Educational Association Vs. Bush 





CASE SUMMARY: Stewart Bush underwent a mastoidectomy at Madison Hospital. 





Subsequently, an abdominal operation was recommended. In preparation for 
this, a hospital nurse placed sponges in the surgery room, After the 
operation, the nurse assured the surgeon that the sponges were accounted 
for, whereupon the incision was closed. No circulating nurse was present 
during the operation. It later developed that the sponges had been in- 
correctly counted. One large, long lap sponge was left in the abdomen 

of the patient. Three months later, the surgeon had to remove about three 
feet of gangrenous intestine. The patient's suit against the hospital 
resulted in a jury's verdict in his favor for $15,000. The Tennessee 
Court of Appeals upheld the jury's verdict. The court said the supplying 
and handling of sponges are procedures routinely handled by nurses and 
the responsibility of the hospital. 


NURSING LESSON: In defending the hospital in this case, argument was made 





that according to the prevailing law, generally, nurses in the operating 
room are under the exclusive control of the surgeon. The court dis- 
tinguished the elements of this case from the general rule by analyzing 
the procedures involved here which constituted negligence. Sponge count 
is an everyday occurrence with the O.R, nurse, It requires no constant 
supervision by the surgeon. The nurse performing such typical O.R, duties 
is an agent of the hospital which employs her. The hospital, therefore, 
is responsible for her negligence. 





WE GET LETTERS . ... . + « »« ON NURSING CARE 








QUESTION: 


IN MY HOSPITAL, WE NURSES ARE OVERWORKED (AND UNDERPAID). THERE NEVER 
SEEMS TO BE ENOUGH R.N. COVERAGE OF PATIENTS TO RENDER THE TYPE OF NURS- 
ING SERVICE THAT I HAVE BEEN ACCUSTOMED TO SEE IN OTHER HOSPITALS, 
SHOULD I QUIT OR RUN THE RISK OF BEING SUED BY A NEGLECTED PATIENT? 


ANSWER: 


While you may feel overworked, I doubt if you are noticeably underpaid. 
Nurses' salaries in most cities throughout the country are pretty well 
standardized today. There is foundation, however, for your complaint 
of a lack of adequate R.N, coverage of patients in hospitals. Quitting 
your job and leaving your hospital is no answer to the problem. You 
could not be successfully sued by an allegedly neglected patient un- 
less you failed to do something that should have been done, or carried 
out a nursing function improperly. 


QUESTION: 


I AM A SURGICAL NURSE, RECENTLY, I WAS ORDERED TO PEDIATRICS. THE 
DIRECTOR OF NURSES KNOWS I AM AN O.R. NURSE WITH NO PEDIATRICS EX- 


PERIENCE, WHO GETS SUED IF AN ACCIDENT HAPPENS? AM I PERSONALLY 
LIABLE? 


ANSWER: 


Your Director of Nurses is probably hard-pressed for supervisory nurs- 
ing personnel. Your nursing license implies that you have received 
basic training in all aspects of professional nursing practice. In the 
event of an accident resulting in injury to a child, it is likely that 
both the Director of Nurses and the Pediatrics nurse responsible for 
the immediate care of the patient would be sued jointly. Liability in 
a given situation would depend upon the facts of the case. I assume 
you indicated your specialized experience when you were hired. 


QUESTION: 


A NURSE ON MY SHIFT IS SUFFERING FROM A SERIOUS NERVOUS DISORDER, ORDI- 
NARILY, SHE WOULD BE REPORTED TO ADMINISTRATION, BUT SHE IS A POPULAR 
GIRL, AND SHE NEEDS THE WORK. I AM WORRIED ABOUT MY LIABILITY, AS THE 
CHARGE NURSE ON HER FLOOR, IN THE EVENT THAT SHE CAUSES AN ACCIDENT. 


ANSWER: 


You should indeed be worried about your liability. Particularly so 
when you and other nurses are "covering up" for this person. Your 


primary obligation is to your hospital and your patients. She should 
be reported. 








